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MEMBERS OF THE DENVER BAR ASSOCIATION:

T

HIS issue of the Dicta is published under the direction
of the newly appointed Editorial Board. The board
gratefully acknowledges the assistance of Mr. John
Pierce, former Editor-in-Chief, and his suggestions for betterment of Dicta. Mr. C. Clyde Barker and Mr. B. C. Hilliard,
Jr., will continue as editors respectively of "Supreme Court
Decisions" and "Dictaphun". Mr. Dayton Denious will continue in charge of trial court decisions. Mr. Fred Y. Holland
will assume charge of a new Historical department of Dicta.
In this issue will be found the first efforts of this department
embodying a sketch of the life of the early Colorado courts
and judges. Mr. Roy 0. Samson and Noah A. Atler will
serve in the capacity of associate editors.
The Dicta will hereafter contain an editorial page under
the title of "Dicta Observes". Items of interest will be noted,
recommendations will be urged and suggestions made. It is
believed that this new department will add to the diversification of the publication.
The Dicta in the past has established an enviable reputation. Mr. Fred Y. Hblland now a member of the Dicta staff
and Librarian of the Supreme Court, who recently returned
from the East, reports extremely favorable comment upon the
publication. It depends however for material upon its members, and therefore urges them to support Dicta by preparing
for publication articles of interest to the Bar. A little effort
by the members of the Bar will increase the value of Dicta
materially.
The Board will appreciate comments upon any 'articles
published or any suggestions for betterment of the publication.
Respectfully,

THE DicrA

EDITORIAL

BoARD.

Louis A. Hellerstein,
Editor-in-Chief.

Dicta Observes
THIRTY-ONE NEW LAWYERS

Announcement has been made that 31 candidates for the
Bar examinations held in June, successfully passed the examinations. For the benefit of these neophytes the following
quotation by Benjamin H. Brewster is pertinent:
"The lawyer starts life by giving $500.00 worth of law
for $5.00 and ends by giving $5.00 worth of law for $500.00."
The Dicta wishes these candidates well and welcomes
them into its ranks.
LAWYERS INCREASING

Will Shafroth of the Denver Bar, in his report on "Bar
Examiners and Examinees", in the June issue of the American
Bar Association, estimates that there is one lawyer to every
837 of population or one lawyer to every 167 families, and
that this number is increasing. Some of the lawyers will be
absorbed in the legal field, the remainder will seek other
endeavors.
RAISING BAR STANDARDS

Harrie M. Humphreys, retiring President of the Colorado Bar Association, in his address before that body at its
annual meeting on September 25, 1931, at Colorado Springs,
furnishes figures to indicate that 9,293 new lawyers were
admitted to the various bars in the United States, while only
4,500 were needed to keep up the normal numerical strength.
As the remedy he urges raising the standards. He deplores
the passing of the office law student who acquired knowledge
by actual practice, and gained a first hand knowledge of legal
ethics by such actual experience in the law office of a
practitioner.
DELAY IN BAR EXAMINATION RESULTS

The total number of candidates for the Bar examination
in June was 56. The 25 who were unsuccessful is in line
with other states and also the same average approximately as
in previous years. Attention of Dicta has been called to the
fact that the candidates for the examinations must wait ap-

DICTA

proximately three months before they discover their fate.
During this period no definite plans can be made and in many
instances results in a forced idleness of the majority of candidates. The Dicta appreciates that the summer vacation intervenes and the examiners are busy men. However, in justice
to the candidates it recommends that some plan be devised to
make known more speedily the results of the Bar examinations.
OLD AGE PENSIONS FOR LAWYERS

In this issue will be found the resolution of the Colorado
Bar Association relating to "Old Age Pension for Lawyers".
Dicta suggests serious consideration of this resolution, and
urges its readers to send any comment upon it to the Dicta in
order that the attitude of the Denver Bar upon "Old Age
Pensions" may be determined.
DICTA DISSERTATIONS
Political and professional fame cannot be lost forever, but a conscience
void of offense before God and man is an inheritance for eternity.
-Daniel Webster
Truth is a torch; the more you shake it the brighter it burns.
-Roscoe Conkling
The best way to get a bad law repealed is to enforce it strictly.
-Abraham Lincoln
Law is whatever is boldly asserted and plausibly maintained.
-A-aron Burr
Law is nothing unless close behind it stands a warm, living public

opinion. Let that die or grow indifferent, and statutes are waste paper, lacking all executive force.-Wendell Phillips
First, I charge a retainer; then I charge a reminder; next I charge a
refresher; and then I charge a finisher.-Judah P. Benjamin
Knowledge of the law is like a deep well, out of which each man draweth according to the strength of his understanding.-Sir Edward Colse

FORECLOSURES BY THE PUBLIC TRUSTEE

W

By Malcolm Lindsey of the Denver Bar
E are indebted to Mr. Mortimer Stone of Ft. Collins
for his challenge of foreclosures by the public trustee
at the April meeting of the Denver Bar Association.
Mr. Stone has caused us to think and to investigate; and
although I, personally, have arrived at very different conclusions from his, I am grateful that he brought up the subject,
just because he did make me investigate.
Mr. Stone's conclusion seemed to be that a title passing
through a public trustee contains possible elements of uncertainty. For convenience I will divide my answer into
several parts.
I.
ELEMENTS OF UNCERTAINTY IN EVERY TITLE

Even if there were elements of uncertainty in a title passing through a public trustee, still that, of itself, would not be
sufficient ground to warrant giving up the practice of foreclosure by the public trustee. In every title it is axiomatic
that the following, among other possible uncertainties, exist:
(a) Forgery;
(b) Insanity of grantor;
(c)
Minority of grantor.
We have tried to bring about some protection against
forgery by having deeds acknowledged; but the bond of a
Notary Public is only $1,000 which would not form adequate
protection in most transactions. In cases of insanity and
minority, a buyer would have no protection except a possible
suit for a money judgment, as he would acquire no lien on the
property purchased. In the case of a foreclosure by the public
trustee, however defective, the buyer would at least become an
equitable assignee and have a lien on the foreclosed property
to the extent of the amount of the trust deed. This fact alone
gives the purchaser at a sale by the public trustee substantial
protection.
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II.
COURT FORECLOSURES HAVE DISADVANTAGES

The alternative for foreclosure by the public trustee is
foreclosure in court; but a court foreclosure has the following
disadvantages:
(a) Extra cost;
(b) Extra delay;
(c) The uncertainty of service of process.
In perhaps a majority of cases where foreclosure is
necessary, there has been an abandonment of the property, so
a court foreclosure must depend on constructive service of
process in many cases. The whole subject of constructive
service of process is not free from uncertainty.
In Gibson v. Wagner, 25 C. A. 129, our Court of Appeals
held a court decree to quiet title defective because of the particular wording of an affidavit for publication. Our Supreme
Court, later, in Hanshue v. Investment Co., 67 Colo. 189, held
a court decree to be Valid under an affidavit for publication
with exactly the same wording. This brought me the humiliation attendarnt upon the fact that I had rejected the title to
perhaps a dozen tracts of land, basing such rejection on the
decision in the Gibson case, which titles later became good
under the Hanshue decision.
III.
OUR COLORADO COURTS FAVOR REMEDIAL TITLE LEGISLATION

The Public Trustee act falls into the class of remedial
title legislation. In the case of the Torrens title act, another
piece of remedial legislation, our Supreme Court has gone
very far in sustaining the remedial legislation.
White v. Ainsworth, 62 Colo. 513
A registration of land under the Torrens Act was sustained, even against minor heirs, not actually served, where
the statutory provisions had been complied with.
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IV.
PRESUMPTION IN FAVOR OF OFFICIAL ACTS

Mr. Stone cited a number of Colorado cases to the effect
that there is no presumption in favor of the regularity of the
acts of a trustee; but on examination of these cases it develops
that each of such decisions was rendered in regard to a private
trustee acting under a deed of trust given prior to 1894 when
the Public Trustee act was adopted.
The public trustee is a public official and we are all
familiar with the rule that the regularity of the acts of a
public official are presumed. Our Supreme Court has
recognized this rule in the following cases:
Colorado Fuel Co. v. Maxwell Co. 22 Colo. 71, survey of
public land officials.
Colo. Fuel & Iron Co. v. State Land Board 14 C. A. 84,
regularity of meeting of Land Board.
Cofield v. McClelland 1 Colo. 370, 16 Wall. 331, notices
by the Probate Judge concerning the Denver townsite.
V.
COLORADO DECISIONS SPECIFICALLY ON FORECLOSURES BY

PUBLIC TRUSTEES

So far we have been considering the subject generally.
We will now take up the specific Colorado decisions under
our Public Trustee act.
Healey v. Zobel, 45 Colo. 294, 101 Pac. 56
A trust deed and the foreclosure under it were sustained
although:
(a)
The trust deed ran to the "Public Trustee" without
specifying the county;
(b) The trust deed did not specify the period of advertisement; the Court holding that in such a case the advertisement should be for a reasonable period.
Watkins v. Booth, 55 Colo. 91
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Foreclosure of first trust deed by Public Trustee. Notice
to holder of second trust deed mailed to it at address given in
its trust deed although parties in charge of foreclosure knew
that its address had changed and failed to call the attention of
the Public Trustee to this change. Foreclosure sustained.
Clark v. Duvall, 61 Colo. 76
Foreclosure by Public Trustee. Notice defective by
leaving out "feet" in description of land. Before the foreclosure Weld County by legislative action had been added to
those counties where the Governor appoints the Public
Trustee. No appointment had yet been made.
Court sustained the foreclosure, holding description
sufficient and that the County Treasurer held over until a new
Public Trustee was appointed by virtue of Section 1 of Article
XII. of the Constitution providing:
"Every person holding any civil office under the state or any municipality
shall, unless removed according to law, exercise the duties of his office until
his successor is duly qualified."

VI.
CONCLUSION

The one point in which the writer agreed with Mr. Stone
was concerning the statute regarding foreclosure where the
maker of the trust deed or the person liable on the indebtedness had died. This statute, as it stood when Mr. Stone
spoke, required permission of court or court foreclosure within one year of such death; and in examining a title there would
be no way to learn of such death. Fortunately, however, since
Mr. Stone made his address, our legislature, by enacting
Senate Bill 113, Session Laws 1931, cured this defect.
The Public Trustee act arose out of the 1893 panic and
was for the purpose of protecting people of small means in the
following two particulars:
(a) It gave a period of redemption not allowed under
foreclosures by private trustees;.
(b) It kept down the costs of foreclosure so that same
would not be prohibitive.

DICTA

We are now in a period of depression comparable to that
following 1893, when there are many foreclosures, and are
therefore able to appreciate the wisdom of this legislation.
We all recognize the public duty which we owe, as members of the Bar; and it seems to me that this is a particular
instance where a public duty rests upon us. The Public
Trustee act has been in almost universal use for 37 years in
this state-long enough to fully demonstrate that it does carry
out the beneficent purposes for which it was enacted; and at
the same time we have come to know that it affords creditors a
simple procedure and one much more rapid than a court foreclosure.
The Secretary of the Denver Bar Association has asked
me to refer to a contention which recently has been made that
a judgment creditor still has three months after the first six
months in which to redeem from a sale by the public trustee.
This contention is based upon the fact that the 1929 act (with
the 1931 amendment) refers only to "incumbrancers" and
"lienors" and does not in its terms include judgment creditors.
Of course a judgment creditor may make himself a lienor by
filing a transcript of his judgment; but it has been suggested
that he need not file such transcript and that, unless he files
such transcript, he is not a lienor.
This argument would seem to overlook the fact that the
filing of a transcript is not the only way in which a judgment
creditor can obtain a lien. He likewise obtains a lien by
making a levy; and causing a levy to be made was the first step
the judgment creditor had to take under the 1894 Public
Trustee act if he wished to make a redemption. Section 5055
C. L. 1921 provided that a judgment creditor wishing to redeem "shall sue out an execution upon his judgment, and place
the same in the hands of the proper officer to execute, and
thereupon such officer shall endorse upon the back of said
execution a levy upon the lands or tenements which said judgment creditor may wish to redeem."
The act of 1919 (Section 5932 C. L. 1921) provides that
when in any case a writ of execution is issued and a levy thereunder is made upon real estate "it shall be the duty of the
sheriff * * * to file a certificate of such fact with the recorder"
and Section 5934 expressly states that "the lien of an * * *
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execution levied on real estate" shall continue for six years
from the filing of the certificate by the sheriff. These various
statutory provisions show that the first step which a judgment
creditor had to take under the old Public Trustee act was to
make his judgment a lien by having the sheriff make a levy,
and that it was the duty of the sheriff to record a certificate of
such levy. This clearly brings the judgment creditor, who is
attempting to redeem, within the language of the second paragraph of Section 2 of the 1929 act on redemptions (no change
in this language having been made by the 1931 act) as follows:
"No lienor or encumbrancer shall be entitled to redeem unless within
the redemption period in the preceding section provided for, he files a notice of
his intention to redeem with the public trustee, sheriff, or other official making
the sale and unless his lien appears by instruments duly recorded or filed as
permitted by law."

It is apparent from this section that no lienor may redeem
unless two things concur:
(a) Within the first six months after the sale he must
file a notice with the public trustee of his intention to redeem;
(b) His lien must be recorded. In regard to the time
when the lien must be recorded the same Section 2 continues:
"No lienor shall be entitled to redeem under this section unless his lien
appears by an instrument so recorded or filed prior to the expiration of the six
month period of redemption in the preceding section provided for."

Construing all these statutes together, it seems clear that:
First, a judgment creditor seeking to redeem under the
old statute had to make himself a lien creditor by the levy of
his execution; and
Second, the acts of 1929 and 1931, which apply to all
lien creditors, must govern redemption by a judgment creditor,
because he must make himself a lien creditor by the levy of
his execution.
If these conclusions are sound, it necessarily follows that
redemption by a judgment creditor isgoverned by the acts of
1921 and 1931 and that the time of his redemption is limited
to six months.

THIRTY-FOURTH ANNUAL MEETING OF
THE COLORADO BAR ASSOCIATION
By Albert G. Craig of the Denver Bar
LOOM and depression have invaded the outlook and
touched the purses of those dedicated to many lines of
endeavor, but judging from the attendance of the Colorado Bar Association at its last annual meeting neither gloom
nor depression had invaded any of its precincts.
Colorado Springs was at its best on September 25th and
26th, 1931, and no more delightful setting could be conceived
than the Antlers Hotel on a typical autumn day.
In attendance and interest, the meeting just past has had
no equal in thirty-four years.
I shall say nothing of the reports. They have all been
printed and were circulated among the membership. The
program however deserves some reviewing.
The annual address was made by James Hamilton Lewis
of Chicago and United States Senator from Illinois, member
of both Houses of Congress, author of works both legal and
historical, orator and advocate. In him the Colorado Bar
Association had as its guest a citizen of no mean ability. The
fame of our guest brought out many of the Colorado Springs
town people and as large an audience greeted him as ever
greeted an annual speaker of the Colorado Bar Association.
"Ham Lewis" as he is termed the nation over is in himself sufficient to warrant a reasonable journey just to see, but
more than an unusual personality, a great mind could only
hold the American people for these many years.
The Senator discussed with infinite clarity and ease
America's loans abroad as touching our International influence. The predominating theme and conclusion of the discussion being that he believed this Republic should make no
more loans to Europe.
The Episcopal Convention in session in Denver at the
same time enabled the Association to entertain noted lawyers
and Divines. On Saturday afternoon Professor Beal of
Harvard Law School came to Colorado Springs and supplemented his address of 1916 on the subject of the expanding
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law, at which time he was the annual speaker at the Colorado
Bar Association meeting.
Mr. A. B. Andrews of Raleigh, North Carolina covered
matters of Judicial Salaries, of which committee he is chairman of the American Bar Association. I wondered as Mr.
Andrews pleaded for larger salaries for the Federal Judiciary
what was his secret mind as regarding our present Nisi Prius
and Supreme Court Judges salaries of four and five thousand
dollars a year respectively. We should be humiliated indeed.
Unfortunate lawyers in the eventide of life will not be
without hope in this State. The Colorado Bar Association has
thru the efforts of Edward Ring adopted an endowment fund.
Its details will be worked out later by a committee appointed
by the president for that purpose.
Mr. Charles J. Munz who has done much for legal aid
during the past year and has presented an unusual survey of
that important and interesting subject.
Miss Mary F. Lathrop does at her own expense a
generous thing for the Bar of this State. At the American
Bar meeting she gives a dinner each year to many of the "men
of parts" in that body and at those dinners she always invites
Colorado people sufficient to give the whole affair a Rocky
Mountain atmosphere. It does much to keep our State in the
minds of the foremost men of America. For the past two
years she has given a dinner to the wives of the past presidents
and certain other ladies and at both of these dinners the attendance was nearly forty.
The president's paper dealing with Ethics and Practical
Operation of the Grievance Committee was a masterful
presentation of this important question. As a model of english
and expression I recommend it to you. Mr. Humphries has
presented an old subject in a new light. Special copies of this
address will be available to all and should be read by every
lawyer in this State.
Membership in the Colorado Bar Association is voluntary. In many states the question of an all inclusive incorporated bar is being agitated. It will be here in this State
unless the lawyers of this State stand back of their own Association both morally as well as with monetary support.
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The banquet was the best I have attended since I became
a member in 1916.
The "Ben Hilliard" of the Protestant Episcopal Church
of America was present in the personage of Dr. Percy Silver
of New York City. His wit was superb and his humor
scintillating.
Dr. Z. B. T. Phillips, Chaplin of the United States Senate
and boyhood friend of Mr. Harrie Humphreys touched the
hearts of all with his eloquent and patriotic fervor.
Bishop Johnson brought his friend, Mr. Page of Virginia
who exhibited all the culture and eloquence of the old South.
And last but far from least was our own Judge Burke who
gave us a picture of an Inn of Court to be established in connection with the University of Denver Law School that should
be, and being, would afford a model for all students of legal
education far and wide.
To our president just retiring, Harrie M. Humphreys
the Colorado Bar Association owes much. For many years he
has served the Association well. In the last year past he has
led our body much farther than it has yet travelled.
In our new president, Mr. Mortimer Stone of Fort
Collins, Colorado, known to some as "The Philosopher" we
have all faith. As a wit and speaker he is par excellence, a
good lawyer and a delightful gentleman. We congratulate
him and wish him well.

BOOKS RECEIVED AT THE
SUPREME COURT LIBRARY
Huddy-Cyclopedia of Automobile Law, 1931, 16v.
Abbott-Trial Evidence, 4th Ed. 1931, 3v.
Meyer-Law of Stockbrokers and Stock Exchanges, 1931, lv.
Martindale-Hubbell Legal Directory, 1931, 2v.
Mariash on Sales, 1931, lv.
Wigmore-Principles of Judicial Proof, 1930, lv.
Willoughby-Principles of Judicial Administration, 1930, lv.
Glenn-Fraudulent Chnveyances, 1931, lv.
Couch--Cyclopedia of Insurance Law, 1931, 9v.
Fletcher--Cyclopedia of Corporations, 1931, 6v.
Hughes-Federal Practice, 1931, llv.

OLD AGE ENDOWMENT
HE President of the Colorado Bar Association states
that at the recent annual meeting, held at Colorado
Springs, nothing in the proceedings was of greater
interest and importance than the report of the Committee on
the Old Age Fund and the resolution adopted in accordance
with the recommendation of said report. The report was as
follows:
To The Colorado Bar Association:
Your Special Committee on Endowment begs leave to report:
First: It favors the establishment of a fund to provide for old age
pensions for lawyers.
Second: It offers the accompanying resolution for adoption at the
annual meeting of the Association to be held at Colorado Springs on September 25 and 26, 1931.
Third: It suggests, as a means of starting such a fund, the following
plan:
In this, and in every succeeding year hereafter, the Trustees shall address
to each member of the Association a request for a contribution of One ($1.00)
Dollar on the first day of November of a current year, to the fund in question. The money so contributed shall have no relation to the dues and shall
be an optional and voluntary offering. Those who care to give will do so,
those who do not care to give will not, and no publicity will attend their
action.
Fourth: It hopes that from such a small and tentative beginning the
measure will commend itself as worthy of support by the profession of our
state, that as time passes the fund may be augmented in various ways, and
that a merciful and effective system may be the result.
Finally, it believes that to the members of our profession, as to your
committee, no spectacle is more tragic than a broken-down old lawyer, dependent upon charity for food and shelter and driven to the poor farm to die.
Old printers, old actors, old clergymen are spared such a fate, but to more
than one old lawyer it has been and is a matter of stark reality.
HENRY H. CLARK,
ERNEST L. RHOADS,
EDWARD RING,

Chairman
August, 1931.

The resolution was as follows:
BE IT RESOLVED:
First: That the President of The Colorado Bar Association be, and he
hereby is, authorized and empowered to appoint forthwith three Trustees to

DICTA
establish and manage a permanent trust fund of this Association, to be known
as the Old Age Fund.
Second: That one of said Trustees shall serve for one year, one for
two years, and one for three years from the date of their appointment, and
each until his successor is appointed; provided, that vacancy in office, however
occurring, shall be filled through appointment by the then Acting President
of the Association. And any Trustee shall be subject to removal by the
Executive Committee of the Association for inability to serve or breach of
trust.
Third: That the Trustees shall be the custodians of said fund, with
authority, always to be exercised by a majority of them for the time being, to
raise, conserve, invest, manage and disburse both principal and income thereof
in their discretion, and the records of their operations shall be open at all
times to examination by the President, or an auditing committee, of the
Association.
Fourth: That no person shall be eligible to a pension who has not
attained the age of sixty-five years and who has not been for the last preceding
twenty years a duly licensed attorney at law in this State.
Fifth: That in no individual case shall a pension paid exceed the sum
of Fifty Dollars ($50.00) per month.
Sixth: That said fund and all accumulations, contributions, income
and other additions shall belong to the Association, subject to disbursement
only for the purposes herein mentioned.
Seventh: That the general plan or scheme of this trust fund can. be
changed or modified only by a two-thirds vote of the members of the Association present at a reglar meeting thereof.

The interest and favor with which the plan is regarded
by the members of our profession generally, is attested by the
fact that several substantial subscriptions to the Fund were
made before the adjournment of the annual meeting, and the
Fund is being further augmented by subscriptions which have
continued to come in from time to time. There is every reason
to hope that the loyalty of lawyers to their profession and to
one another will result in the creation and successful administration of the Old Age Fund.

NOTICE
Mr. A. H. White, Clerk of the Supreme Court, calls attention to the fact that upon certain legal holidays which do not
interfere with judicial procedure his office is required to be
open, while the State House is closed. Upon such days his
office may be reached by calling Keystone 1805, as the regular
switchboard is cut off. The Supreme Court Library may
likewise be reached at the above phone number.

IMPRESSIONS OF A NEOPHYTE
By Robert D. Charlton of the Denver Bar
HE title of this article is, doubtless, misleading. Frankly, it was intended to be so, although the writer is both
a beginner at conventions and in literary pursuits. One
might plausibly argue that a neophyte could not gather impressions. However that may be, it is the only indicia occurring to me which will illustrate the observations that I retained as a result of my first participation in the Annual Convention of the American Bar Association.
I confess that I attended the convention of the American
Bar at Atlantic City, N. J., the 17th to the 20th of September
last. As my wife was along I am not able to report upon the
Sub Rosa and extra programme activities of the assembled
delegates, so my remarks are confined solely to the open and
scheduled meetings.
Upon arrival at Atlantic City late in the afternoon of
Wednesday, the 16th, I repaired to the City Auditorium for the
purpose of advising the powers that be, that another enthusiast
from the West had arrived. This didn't seem to excite those
in charge in the least, and beyond permitting me to sign my
name on a card (which appeared harmless and non-committal), and loading me down with stacks of literature, which
in bulk gave promise of outlasting our Montgomery Ward
Catalogue, no ripple was I permitted to cause in the even
tenor of their ways. The explanation might be in the fact,
that sessions of various committees and sections had already
been going on for about a week and were then going on, so
that these people had so become used to a noisy and disputatious throng that one more or less made no more difference
than the addition or subtraction of a bucket of water to the
Atlantic Ocean. By the way, the Atlantic Ocean was there,
and in force. I have since been informed that other elements
were present, but, as stated, they belonged to the extracurricula activities of which there is no first hand knowledge
on my part due to the limitation already described.
The Atlantic City Auditorium deserves more than a passing mention. It is a tremendous structure. It loomed up as
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being big enough to contain all of the disputants connected
with the new Denver City Hall, as well as all those who have
solutions of the present economic situation. The building
contains a main auditorium, which is capable of accommodating 40,000 persons, various offices and rooms, besides the
Ball Room, which in itself is very extensive. The main
sessions of the convention were held in the Ball Room. I
never inquired if there was anything significant in that fact.
The morning of September 17th, about 11 thereof, marked the official opening of the Convention. Many Big Wigs
were ranked behind President Boston on the stage, all garbed
as if for an afternoon wedding. After the President of the
New Jersey State Bar Association made his address, which
was entitled an "Address of Welcome", the balance of the
morning was consumed by the President in giving a summary
of 142 years of the history of Constitutional Government, and
in trying to convince the meeting that the said Constitution
was still in effect. After his close the various State Delegations held their meetings to nominate and elect various officers
and candidates. Upon going to the place assigned to Colorado
I was delighted to find a considerable delegation from this
State. I had already seen Miss Lathrop before the meeting
convened in the morning, and I was much impressed with the
fact that she knew all the leaders, and that she has done a
tremendous lot in putting the Bar of Colorado on the Map
as far as the American Bar was concerned. What went on in
the afternoon meeting I do not know, as the invitation of the
Atlantic Ocean was too overpowering to be ignored.
However, about five we went to the tea which was being
staged at the Marlborough-Blenheim for the benefit of delegates and guests. I didn't know there were so many delegates
and guests until the tea, because the attendance at the morning meeting didn't indicate such a great number. I suppose
the call of refreshment and the absence of prepared speeches
might have accounted for the increase. I don't believe there
were any interlopers, because there would be a brave layman
indeed, who would voluntarily thrust himself in the midst of
lawyers feeding.
The President gave a reception (it wasn't thrown, it was
given) at the Haddon Hall at ten Thursday night. Quite a
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mob jammed the place, and after going by and shaking hands
with the President one was at liberty to follow his own bents
with respect to amusement.
The next day, Friday, the sessions, both morning and
afternoon, were devoted to the reception of various reports.
Inasmuch as there was no necessity of action upon the part of
the Association in most instances the usual formula was, "that
the Committee's report was printed at page so and so of the
tentative program", and if you didn't like it you could read it.
However, there were three interesting events that transpired
during the course of the day.
The first came about when the Committee on Crimes and
Criminology asked for the adoption of a resolution to the
effect that "the law ought to be that judges and prosecutors,
in the trial of a criminal case, might comment on the failure
of the defendant to take the stand in his own behalf." Immediately the war was on and once again it was demonstrated
that forensic arts could play a part in the deliberations of a
staid and august body.
A sharp alignment was drawn between proponents and
opponents; many and varied were the arguments advanced for
and against. The matter was put to vote and by a close margin
the resolution won. A great day for America, exclaimed some !
"Huh, the school teachers and commercial lawyers are more
numerous than the criminal lawyers", observed a cynical onlooker. During the course of the argument a feminine deputy
district attorney from New York City tripped upon the
rostrum and after advancing a preamble "that she hadn't
thought much about it", announced her violent opposition to
the resolution, but her appeal failed to sway the hard boiled
mass, and for once a woman's words were wasted.
The next came in a discussion supplementing the report
on communications, when it developed that labor in Chicago
was indignant at the efforts of the monopolists in denying
labor a radio station of equal power with the Chicago Times
in Chicago. However, as no action was to be taken on the
report debate was abruptly brought to a close, upon the ground
that protestant was out of order. Perhaps he was, but he
looked pretty fit to me.
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In connection with the radio report it was also of interest
to me to learn that the ether was no great open space as far as
radio was concerned. On the contrary there were about 90
traffic lanes over which stations broadcast. America, Canada
and parts of Europe had gotten together and appropriated
these lanes some time previously, making percentage allocations to each in order to solve broadcasting difficulties. But
Mexico had intentionally, or inadvertently, been left out of
the meeting which made the appropriation, and now she was
raising hob by building tremendous stations and appropriating
these lanes anyway. Will the doctrines of riparian rights and
prior appropriation again come into conflict?
Lastly, when the Chairman of the Committee on Aviation
Law supplemented his report there was immediately developed the interesting fact that the real estate lawyers were
very antagonistic to the aviators, because no recommendation
was made in the uniform code concerning diminution in value
of property due to trespasses by airplanes sailing by and disturbing the peace of tenants of buildings.
The high light of the entire meeting to my mind, was
Miss Lathrop's dinner, given at the Marlborough-Blenheim,
at which she was kind enough to include the writer and his
wife, among other Coloradoans. Many notables were there,
President and Mrs. Boston, Mr. Saner, Mr. Armstrong,
Senator Long, Dean Pound, Dean Wigmore (all five volumes
compressed into one man in a boiled shirt), Hon. P. W.
Meldrim, General McChesney and many others. It deserves
more than a paragraph, but it has been more ably described by
others.
Afterwards every one went to hear Sir Lynden Macassey,
the British Barrister, in the Ball Room. Unfortunately Sir
Lynden became very ill and could not attend, but his address
was read by the Secretary, and it was an extremely interesting
narrative of the traditions of the Inner Temple and the part
it played in the bringing into the world of the Constitution.
It was interesting to learn that so many of America's early
lawyers and leaders were members of the Inner Temple. Like
the English, though, it left the impression they were still trying to claim credit for everything.
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Mr. Beck, of Philadelphia, made a witty and pleasing
rejoinder.
Afterwards, the Gilbert and Sullivan opera, "Trial by
Jury" was presented by a local company and was amazingly
well done. Thereafter there was dancing in the Ball Room,
music being furnished by Guy Lombardo's Royal Canadians,
during the course of which he gave his nightly broadcast.
The next morning, after some more routine reports, the
election of officers was had, Mr. Guy Thompson, of St. Louis,
being elected President.
That night the annual banquet took place. Albert
Ritchie, the Governor of Maryland, made a speech which
hardly mentioned the Prohibition Law, although it purported
to deal with "facing the facts and telling the truth".
One sharp impression was left, and that was, that the
Convention did demonstrate that there is a great brotherhood
of lawyers in this country, and that the Association has accomplished a great deal in integrating the lawyers of America
into a worth-while and earnest whole, and it is the obligation
of all of us to forward the work as much as possible.
The principles of evidence in law are founded in the charities of religion,
in the philosophy of nature, in the truths of history and in the experience of
human life.-Thomas Erskine
A receiver is a gun that is a good deal easier to fire off than it is to control
after it is fired.-O. V. Holmes, Jr.

EARLY COLORADO COURTS AND JUDGES
By Fred Y. Holland of the Denver Bar*
BRIEF biographical sketch of each of the Chief
Justices of the Supreme Court of Colorado, which we
have been asked to prepare for publication in Dicta,
would be incomplete if we did not first mention some of the
important political events vitally connected with the early
history of the judiciary of the Territory and of the State of
Colorado, and the founding of the present Supreme Court.
As early as 1855, all the western part of Kansas Territory
had been constituted Arapahoe County, and the area which is
now the State of Colorado, was embraced within that County.
The eastern part of our present-day Colorado, known to the
early settlers, was referred to as the Pike's Peak Region. The
first recorded attempt to establish a court in the new Pike's
Peak Region was by an Act of the Kansas Territorial Legislature, in 1855, which created a Probate Court in Arapahoe
County and provided for the appointment of Allen P. Tibbitts, a resident of the capitol at Lawrence, as judge of the
Court. There is no evidence that Judge Tibbitts ever assumed
the duties of his office, or that the new court ever functioned.
Several reasons are offered by the historians in explaining the
failure of Judge Tibbitts to assume the judicial duties of his
office. One of the most interesting and probably the most
reasonable conjecture is; "He was aware of the fact that, with
the exception of a few trappers and hunters, there were no
white people in the country then, and he did not relish the
long overland trip in those days when hostile Indians infested
the Region."' However, the fact remains that Judge Tibbitts,
by virtue of this appointment, was Colorado's first judge.
By 1859, the population of the settlements along Cherry
Creek and the Platte river had increased rapidly. The need
for a local government had become extremely urgent and accordingly a County election was called and held in March.
A full complement of county officers was elected for Arapahoe
County, and S. W. 'Waggoner was chosen Probate judge. Be-
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"Bench & Bar of Colorado, by George E. Lewis and D. F. Stackelbeck.
*This article gives the background of history prior to the organization of our Courts. Hereafter
will appear the biographies of the various early Judges o4 the Supreme Court of Colorado.
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ing a resident of the County, he immediately took the oath and
assumed the duties of his office. In the meantime, the Kansas
Legislature had divided Arapahoe County into five counties;
Montana, Broderick, Fremont, El Paso and Oro. Apparently
this fact was unknown to the settlers until after the March
election. Inasmuch as a large number of the voters were residents of that part of the Territory which the Kansas Legislature had designated Montana County, the question arose as to
the legality of the recent election. Dissatisfied with this uncertain state of affairs and feeling the immediate need for
definite and enforceable laws, the citizens of the settlements,
in joint meeting, decided that a separate and distinct code of
laws to meet the requirements of each camp should be enacted,
and provision made for enforcing the laws. As a result, meetings were held in each settlement, and a general plan of action
was formulated which resulted in perhaps the most unique of
legislative and judicial proceedings in the history of the
United States. Each mountain settlement was denominated a
"Mining District" and a legislative body was selected, rules
of procedure were agreed upon and officers elected. Thereupon, this body proceeded to enact Civil and Criminal Codes,
establish a judicial tribunal, and provide for the election of
officers. The first Miners' Court thus organized was on June
15, 1859, in the Gregory District, located on North Clear
Creek, in Gilpin County. After that date the enactment of
Mining District laws and the organization of Miner's Courts
spread rapidly throughout the mountain region. As the mining activities spread and new camps opened similar mining
districts were organized until there were perhaps a hundred
or more of such local governments created by the time the first
Colorado Territorial Legislature convened in 1861. From the
first, these local laws and their enforcement had proved very
successful and effective, and commanded the universal respect
of the law-abiding citizens.
The success of the Miners' organizations in the mountain
districts caused the settlers in the valleys to organize for their
protection, when occasion required, a similar court which they
named the "People's Court". The jurisdiction of this court
was criminal and it was convened only when an especially
serious crime had been committed. It did not possess any
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authority based upon any previous enactments or laws. It had
no written Code of Procedure, and when it was necessary to
form a court, thirteen law-abiding citizens were selected, one
of whom acted as judge and the remaining twelve served as a
jury. The defendant was given ample time to assemble his
witnesses, and was given every opportunity to prepare and
present his defense. No appeal was provided or could be had.
The sentence of the trial court was final, and was either death,
banishment or acquittal, and was carried out immediately or
within a few hours after the trial.
Due apparently to the limited jurisdiction of the Miners'
Courts and the People's Courts, and in order to meet a situation created by a new class of offenders, known as claimjumpers, still another judicial tribunal was found necessary
and organized to meet the emergency. This tribunal was
denominated "Claim Club" and its function was not only to
prevent claim jumping but to adjust property rights in the
agricultural sections. Its jurisdiction was gradually extended,
however, until it was limited only by the litigation brought
before it or the apprehension of criminals. After the establishment of the first "claim club" in 1859, others were formed
in the various agricultural settlements, and these "clubs" soon
became a very highly respected and important part of the
legal machinery of the territory.
The first effort to establish a Supreme Court in this new
territory was in the fall of 1859. A provisional government,
known in history as "Jefferson Territory", was created at an
election held on October 24, 1859. A few days prior to this
election a constitution had been adopted which provided for a
full complement of officers, including a Chief Justice and two
Associate Justices. A. J. Allison was elected Chief Justice
and J. N. Odell and E. Fitzgerald were elected Associate
Justices. The first Act passed by the Legislature of Jefferson
Territory was, "An Act to adopt and establish a Criminal
Code." The second Act was, "An Act to adopt and establish
a Civil Code". The subject of Courts and court procedure received the very careful consideration of the members. (It
might be interesting here to state that the present oath taken
and subscribed to by attorneys upon admission to the bar is an
almost exact reproduction of the oath promulgated by that
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legislative assembly, and that a comparison shows that many
of our present statutes were copied word for word from the
laws enacted by the Jefferson Territorial Legislature.
Digressing further, only four copies of these laws are known
to exist, one at the Historical Society of Colorado, one in the
Denver Public Library, one at the Kansas State Library and
one at Harvard University.) At this session of the Jefferson
Territorial Legislature which lasted less than two months its
members enacted over forty laws of a general nature many of
which directly affected the administration of justice. It established a judicial system composed of a Supreme, District,
County and Justice Courts, and fixed the terms of the courts.
A multiplicity of courts had now been established, i. e.,
Courts created by Kansas Territory, Miners' Courts, People's
Courts, Claim Clubs courts, and the numerous courts created
by Jefferson Territorial Legislature. This multiplicity of laws
resulted in an extraordinary situation. Litigants were at a
loss to know which one or more of the courts properly had
jurisdiction, and therefore Plaintiff would usually simplify
his action as far as possible by commencing it in whichever
court was friendliest to him.
Repeated efforts had been made to secure recognition by
Congress of a new State or Territorial Government. Thereafter, in February, 1861, Congress passed an Act which
created the Territory of Colorado, with boundaries corresponding to those of our state today. This action by the
National Congress had the effect of terminating all courts
theretofore created, but not before all proceedings growing
out of former court actions, where both parties had appeared
or were served with notice, had been validated. Also, these
"local laws" were also confirmed by the first Colorado Territorial Legislature, and were recognized by Congressional
enactments when not in conflict with existing statutes.

DICTAPHUN
UNDER POSITIVELY NEW MANAGEMENT
The Editors are happy to announce that Dictaphun is under positively
new management. The positively new management, the Editors are confident,
will give complete satisfaction to the Bar (and our two cash subscribers as
well), and will be again swept into office when the next election is held. The
late management, it will be recalled, made every effort to retain its sinecure
but was driven from its high place by the embattled lawyers who, it is reported,
turned out to the extent of nearly 15 for the annual election.
In the twelve numbers of DICTA which have contained this department
the present Editors observe that considerable space was devoted to discussion
of the Supreme Court. Naturally, this gave a great deal of dissatisfaction to
the district judges, with scattering moans from the neglected county judiciary.
The positively new management will endeavor to correct this manifest injustice. It is not fair to the nisi prius courts, simply because their decisions
are not embalmed in immortal print at $3.50 per volume, to give the judges
of the highest court prizes for the use of split infinitives. Nor does any right
inhere in awarding only to the members of the ultimate court gifts for the
most dissenting opinions. The judges of the trial courts are as much entitled
to be rewarded for disagreeing with their own former opinions as are those
who sit in review. Fair play for trial judges will be the watchword of the
new administration. Contests suitable to them will be announced from time
to time, and awards made by a committee composed of members at large of
the Colorado Bar Association.
In fact the former editions of Dictaphun were devoted so exclusively to
discussion of the Supreme Court that one is irresistibly required to reprint the
classic remarks of the San Francisco Chinaman: "Chinese law, first class;
man killee man, China, head off; no ketchee him, somebody head off, mebbee
cousin head off. English law, second class; him ketchee man, mebbe allee
same head off. Melican law, no good; too dam muchee Slupleme Court."

SEVENTY-FIVE CENTS
Bissell, P. J.: "This is probably the most extraordinary instance of the
exercise of that American birthright, the privilege of litigation with one's
adversary, that the courts of Colorado have ever known. It involves six bits
....... Mitchell v. McNeal, 4 Colo. App. 37.

AND TWO BITS MAKES A DOLLAR
The touching and to-be-regretted days of corporation baiting gave zest
to a case in a justice's court in Oklahoma Territory. The complaint alleges
that the Rock Island Railroad Company is a "corporation engaged in carrying
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passengers and property for hire, being a public carrier, and just now especially
engaged in shaping the public business and politics of the territory to the end
that it may continue in the future, as it has in the past, to exact unreasonable,
unlawful and exorbitant charges therefor, through the instrumentality of
human hedgehogs and porcupines, ward heelers and free pass toters. That at
Texola, on September 16, 1906, the plaintiff entered one of its third-class
freight wagons, commonly called in this country, where the citizenship has
become accustomed to such accommodations, a passenger train, for the purposes of riding to Oklahoma City," and "was there encountered by one whose
name he understands to be R. McMaster, train auditor, said McMaster being
employed to collect fares upon the theory that the conductor of said train is not
more honorable than the general policy of the defendant, which, if he is not,
God bless our home. That upon demand plaintiff paid to said collector and
spy, commonly called 'train auditor,' the sum of five dollars and fifteen cents,
which is twenty-five cents more than was due for such passage . .

.Where-

.

fore, plaintiff prays judgment for said sum of two bits or twenty-five cents,
with lawful interest thereon from and after September 22, 1906, and costs of
suit, and for such measure of justice as may be hoped obtainable under a
political arrangement of which the defendant and other railroads have such
admirable control, he shall ever pray."

MAYBE HE WAS ONLY A DEMOCRAT
He was a stranger, looking for a certain lawyer. Meeting an old darky
he asked him if he knew where Mr. Doe lived, and was told that a man of
that name resided down the road. "Is this Mr. Doe a lawyer?" said the
stranger. "He ain't no lawyer that I ever heard tell of," answered the negro.
"You're sure?" The old negro wrapped himself in thought. Then a gleam
of remembrance lighted his eye. "Now I thinks of it, boss," he said, " 'pears
like I do recollect he ran for lawyer one time."

SUBSTITUTE FOR THE SHORT AND UGLY WORD
Rollins, Surrogate, In re Darling's Will, 6 N. Y. Supp. 194: "This
testimony is certainly important if true. I do not deem it important."

WHAT JUDGES USED TO SAY
"The court takes judicial notice of the fact that champagne, as ordinarily
served from an ice chest or in coolers, is liable to lose its labels before the
bottle is shown to the customer." Townsend, Circuit Judge, in Von Mumm
v. Wittemann, 85 Fed. 966.

AND THIS
"Champagne is a beverage singularly grateful to the taste."
in De Bary v.Arthur, 93 U. S. 423.

AND WHAT THEY SAY NOW

Hunt, J.,

COLORADO SUPREME COURT DECISIONS
(EDrroa's Noa-It is intended to print brief abstracts of the decisions of the
Supreme Court in the issue of Dicta next appearing after the rendition thereof. In the
event of the filing of a petition for rehearing, resulting in any change or modification
of opinion, such will be indicated in later digests.)
JUDGMENTS-MOTION TO SET ASIDE-NECESSITY OF FILING AFFIDAVIT IN
SUPPORT OF MOTION-FAILURE TO INCLUDE AFFIDAVIT IN BILL OF

EXCEPTIONS-No. 12522-Nash vs. Gurley-Decided Sept. 21, 1931.

1. The granting or denying of an application to set aside a judgment
taken against a defendant through alleged mistake, inadvertence, surprise, or
excusable neglect, is discretionary with the trial court, and will only be considered by higher court where a gross abuse of discretion appears.
2. Applications of this nature must be supported by affidavit.
3. Such affidavit must be made a part of the bill of exceptions before
Supreme Court can review ruling.-Judgment Affirmed.

WORKMEN'S COMPENSATION-INJURIES WHILE ON WAY TO WORKEXCEPTION TO GENERAL RULE AGAINST LIABILITY OF EMPLOYER-No.

12883--State Compensation Insurance Fund vs. Industrial Commission,
et al-Decided Sept. 21, 1931.
1. No compensation is recoverable by a workman who is injured while
on his way to or from work.
2. But there are exceptions to this general rule.
3. Where employe did not reside at his place of work and was requested
by his employer to bring his truck from his home to his place of work for
use by employer, and while on his way to work, was injured, which resulted
in his death, such injuries were sustained and arose out of and in the course
of his employment.-Judgment affirmed.

WORKMEN'S COMPENSATION-JURISDICTION-DISCRETION OF COMMISSION
-WHEN
SIX-MONTH'S STATUTE OF LIMITATIONS DOES NOT APPLY-

No. 12891-IndustrialCommission vs. Lockard-DecidedSept. 21, 1931.
1. Where claimant for industrial compensation for injuries was in a
hospital two and one-half years after accident, and where within thirty days
after accident, employer furnished medical services and where claimant filed
claim as soon as he was released from hospital, the statute providing that
claim must be filed within six months after accident does not apply.
2. Where the Commission entertains a petition for review, and denies
it, not in the exercise of its discretion, but because of the erroneous belief that
it is without jurisdiction to review the case on its own motion, the claimant
has a right to a judicial review of such ruling.-Judgment modified and remanded.
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UNLAWFUL

DETAINER-LEAsE--ORAL AGREEMENT OF SALE AND PURTO LEASE-Babnik v. Culig, et al.-No.

CHASE MADE SUBSEQUENT

12910-Decided September 28, 1931.
1. Where in an action in unlawful detainer the answer puts in a general
denial, and further defense claiming that the relation of landlord and tenant
did not exist, but that the relation was that of vendor and purchaser under a

contract of purchase, the decision of the lower court on conflicting evidence
that the relation of landlord and tenant existed is to be conclusive.
2. While an action for unlawful detainer will not lie where the status
of the defendant is that of a vendee in possession and not that of a tenant, yet
in this case, on conflicting evidence, the Court below found that the relation-

ship was that of landlord and tenant and not that of vendor and vendee, and
such evidence is conclusive.-Judgment affirmed.
APPEAL AND ERROR-ERROR IN GRANTING MOTION FOR NEW TRIALPREJUDICE-WAIVER OF ERROR-Crosby v. Canino, et al.-No. 12509-

Decided September 28, 1931.
1. In a suit for damages for personal injuries, where the case was once
tried and defendant's motion for non-suit was granted, and case reversed by
Supreme Court, and on second trial where the evidence was substantially the
same, which resulted in a verdict for the plaintiff, and thereafter the lower
court granted a motion for a new trial, the action of the lower court was
erroneous.
2. Remarks of the trial judge during the course of the trial that he was
not in sympathy with the former decision of the Supreme Court in the former
appeal, but notwithstanding his personal opinion followed the law as
announced by the higher court and refused to grant a non-suit, which he
granted in the first trial, does not indicate any prejudicial state of mind to the
litigants, but only against the law of the case as pronounced by the higher
court.

3. Such prejudice should not be imposed upon a litigant, who had fairly
won a decision.
4. After motion for new trial was granted, the act of the attorney for
the plaintiff, in acquiescing and resetting the case for trial is not a waiver of
his right to prosecute error where at the same term, with leave of Court he
made formal application to be allowed to stand on the case already made,
which was granted.
Judgment reversed with directions that the order granting the new trial
be vacated, the verdict restored, and judgment entered thereon.
WORKMEN'S

COMPENSATION-FINALITY

WEIGHT OF EVIDENCE-WAs

OF COMMISSION'S

DECISION ON

DEATH RESULT OF ACCIDENT OR SICK-

NESS?-Public Service Company of Colorado v. Industrial Commission of
Colorado, Tittes, et al.-No. 12886-Decided September 28, 1931.
1. The decision of the Industrial Commission on the weight of the evidence upon a hearing for compensation is final.
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2. It is only where there is no competent evidence to support the finding
of the Industrial Commission that the Court can interfere with its awards.
3. The question of whether the employe died of pernicious anaemia or
as a result of the accident is a matter exclusively for the Commission to pass
on.
4. The testimony of a chiropractor admitted without objection was
entitled to such weight and consideration as those charged with the duty of
determining this case might see fit to give it, and there is nothing to indicate
that this evidence was not properly accepted and considered.-Judgment
affirmed.
FRAUD AND DECEIT-ACTION TO CANCEL CONTRAcT-DEATH OF PLAINTIFF-NECESSITY OF RELIANCE ON REPRESENTATIONS-DEALER'S TALK

-Brannan, as Executrix, vs. Collins-No. 12454-Decided September 28,
1931.
1. In an action to rescind a contract on the ground of fraud, it is
incumbent on the plaintiff to establish not only the fraudulent statements, but
also the reliance thereon by the plaintiff.
2. Where the evidence shows that the plaintiff, before executing the
contract, made a careful and diligent investigation of his own, extending over
a period of about thirty days and ascertained from experts the nature of the
product, that it was one of the inducements to execute the contract, the plaintiff cannot rely upon the statements of the defendants in regard to the same
matter as a basis for decision.
3. Dicta: Where the plaintiff in a fraud action dies pendente lite, the
action does not abate by reason of his death, but can be prosecuted by the
personal representatives.
4. Dicta: Statements merely descriptive of the operation and utility
of an invention or patented article are usually regarded as mere expressions
of opinion or dealer's talk, and even a misrepresentation that experiments have
been made with the invention and have proved successful is merely an expression of opinion, and so not actionable, although put in the form of a statement of a past fact.-Judgment affirmed.
APPEAL AND ERRR-NEESSITY OF FILING MOTION FOR NEw TIUAL.SUBSTANTIAL JUSTICE DONE-Walters, et al. vs. The Dillon Hardware

Co.-No. 12903-Decided September 28, 1931.
1. Where no motion for a new trial was filed in the Court below, and
no order dispensing with the necessity thereof, filed, the errors assigned will
not be considered by the Supreme Court.
2. In this case, an examination of the entire record shows that substantial justice was done and that no prejudicial error was committed.-Writ
of Errordismissed.
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